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What!? They Won’t Accept My Power of Attorney! 
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 You are a conscientious person.  You plan for the unexpected.  Including the possibility 

that at some point in your life you may become incapacitated;  sufficiently so, that it is necessary 

for someone else to manage your financial affairs.  Accordingly, you consult a legal professional 

who prepares a power of attorney authorizing the agent designated therein to act on your behalf to 

manage your financial affairs including accessing personal bank and investment accounts.  In fact, 

the power of attorney prepared by your lawyer is comprehensive.  It not only authorizes your agent 

to manage your bank and investment accounts (including signing checks and making withdrawals), 

it also empowers your agent to undertake a variety of other actions on your behalf, such as signing 

deeds or amending trust documents.  Moreover, your lawyer, recognizing your purpose in having 

the power of attorney prepared, expressly provided your power of attorney is not revoked by your 

disability. 

 

 If you get sick, you’re covered?  Not so fast. 

 

 First, consider that no financial institution has to accept your power of attorney and allow 

your agent to act on your behalf, unless your power of attorney is a “statutory form power of 

attorney” prepared in conformity with the laws of the state in which it is being used.   Many U.S. 

jurisdictions (for example, California and Maryland) have adopted statutes which “compel” 

persons presented with a power of attorney that conforms to the state statute to accept it and follow 

the agent’s instructions.  For example, California Probate Code section 4406 provides that if the 
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person to whom a properly executed statutory form power of attorney is presented refuses to accept 

the agent’s authority to act on behalf of the principal, the agent may initiate litigation to enforce 

the agent’s instruction.  The California statute also allows the court enforcing the power of attorney 

to award attorney’s fees to the agent if the court finds the party to whom the power of attorney was 

presented “acted unreasonably in refusing to accept the agent’s authority under a statutory form 

power of attorney.”  So, even if you have a statutory form power of attorney conforming to the 

requirements of the state in which the power of attorney is being used, the person to whom the 

statutory power of attorney is presented may still refuse to honor it.  Your remedy is to hire another 

lawyer and go to court.  This was not what you had in mind.   

 

 

 What else can go wrong?  Maybe your lawyer used the wrong magic words.  Remember 

your purpose in obtaining the power of attorney was to enable your agent to act on your behalf if 

you become disabled.  California Probate Code section 4124 requires the power of attorney to 

contain one of the following statements either “this power of attorney shall not be affected by the 

subsequent incapacity of the principal” or “this power of attorney shall become effective upon the 

incapacity of the principal.”  Similar words may suffice, but if the power of attorney prepared by 

your lawyer does not contain the language from California’s statute, this becomes another reason 

for the person to whom the power of attorney is presented to refuse to honor it and ignore the 

instructions of your agent. 

 

 What else can go wrong?  Let’s be real.  Think about who you are dealing with.  You 

went to a competent professional who prepared your power of attorney.  It is complete.  It is written 
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carefully.  It looks like it was prepared by a lawyer.  (After all, that was what your paid for.)  Your 

agent goes to the bank where your funds are on deposit and presents the power of attorney 

explaining to the teller at the window “I’d like to make a withdrawal, please.”  What is the teller 

going to do? 

 

 Teller: Please show me some identification. 

 

 Agent: Here’s my driver’s license. 

 

 Teller: You are not the person on this account? 

 

 Agent: Yes, I know that’s why I have this power of attorney. 

 

 Teller: Uh…I’m going to have to send this to our legal department. 

 

 Agent: You mean I can’t make a withdrawal?  My [father, mother, spouse, son, daughter, 

friend, business associate] needs the money in this account today. 

 

 Teller: I’m sorry, but this isn’t your account. 

 

 Agent: I know! That’s why I’m showing you this power of attorney! 
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 Teller: I understand.  However, this document will have to be reviewed by our legal 

department before I am authorized to process your withdrawal. 

 

 Agent: How long will that take? 

 

 Teller: Not more than two or three weeks. 

 

 What to do?   

 

• First, recognize with whom you are dealing.  Most financial institutions have 

account arrangements which will allow someone you have designated to act on your 

behalf with regard to a bank or investment account.  Many financial institutions 

actually have their own power of attorney form.  The teller at the window knows 

what to do when presented with the form of the institution that employs the teller.  

You may not need a lawyer to prepare a power of attorney if your only purpose is 

to manage a particular account. 

• Second, use a statutory form power of attorney which appear in the statute of 

the state in which it will be used.  If your intent is to authorize your agent to act 

on your behalf outside of an institutional context, make sure the power of attorney, 

if possible, conforms to the statutory form power of attorney in the state in which 

it is intended to be used, if that state’s laws provide for such a document.  You may 

need to consult a lawyer in that state. 
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• Third, use the right magic words.  If the state in which your power of attorney is 

intended to be used does not recognize statutory form powers of attorney or the 

statutory form power of attorney is limited for use in circumstances other than the 

ones which concern you (which, unfortunately, is often the case), make sure the 

power of attorney actually has the right magic words to survive your incapacity.  

Again, this may require consulting a lawyer in the state in which the power of 

attorney is intended to be used. 

• Finally, if you have already had a power of attorney prepared, do not throw it 

away.  It may be completely effective in the jurisdiction in which it was prepared.  

Although, consider the likely reaction of the teller at the bank. 


