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The Common Reporting Standard (CRS) is a re-
gime for the exchange of financial account informa-
tion among tax authorities of over 100 participating
countries.1 The information reported includes the
name, address, taxpayer identification number, and
date and place of birth (in the case of an individual)
of the account holder and comparable information for
entities through which accounts are owned and the
persons who control those entities. The CRS targets
account holders who are non-residents of the country
in which the account is maintained. Disclosure and re-
porting is made to the account holder’s home country.
CRS can best be understood as the world’s response
to the Foreign Account Tax Compliance Act (FATCA)
and was inspired by and modeled on FATCA.2 Ironi-
cally, the United States does not participate in CRS re-
porting thereby making the United States something

of a financial haven for the accounts and investments
of those who wish to avoid the CRS.3

U.S. tax, legal, and financial professionals may ad-
vise clients regarding CRS disclosure obligations and
reporting obligations of financial institutions in CRS-
participating countries. Such advice may extend to le-
gitimate and perhaps not so legitimate means of
avoiding CRS reporting. As with many advisors who
counsel clients on strategies to minimize their tax bur-
dens, I am encouraged by the immortal words of
Chief Justice Learned Hand. ‘‘Anyone may so arrange
his affairs that his taxes shall be as low as possible; he
is not bound to choose that pattern which will best
pay the Treasury; there is not even a patriotic duty to
increase one’s taxes.’’4 Even more pointedly, ‘‘Over
and over again courts have said that there is nothing
sinister in so arranging one’s affairs to keep taxes as
low as possible. Everybody does so, rich and poor;
and all do right, for nobody owes any public duty to
pay more than the law demands: taxes are enforced
extractions, not voluntary contributions. To demand
more in the name of morals is mere cant.’’5

Taking great comfort in the notion ‘‘everybody
does it,’’ I, like many tax lawyers, spend my working
days advising and assisting clients to arrange their
business and personal financial affairs to pay as little
tax as possible. In doing so I am guided by the rules
of professional responsibility enacted by the jurisdic-
tions in which I am licensed and Circular 230, Regu-
lations Governing Practice Before the Internal Rev-
enue Service.6 Practicing in a manner that avoids in-
teraction with the Office of Professional* Robert E. Ward, J.D., LL.M. is a fellow of the American Col-

lege of Tax Counsel who advises businesses and individuals on
U.S. international and domestic tax matters from his firm’s offices
in Vancouver, British Columbia and Bethesda, Maryland.

1 For complete information on the CRS, see OECD, Standard
for Automatic Exchange of Financial Account Information and
Tax Matters: Implementation Handbook (2d ed. 2018); OECD,
Standard for Automatic Exchange of Financial Account Informa-
tion and Tax Matters (2014).

2 OECD, Standard for Automatic Exchange of Financial Ac-
count Information and Tax Matters (2014) 9-10.

3 See generally Ward, Planning for the Use of the United States
as a Financial Haven: Parts 1 and 2, 45 Tax Mgmt. Int’l J. 677
(Nov. 11, 2016), 749 (Dec. 9, 2016). Ward, The Common Report-
ing Standard Comes to Canada, 127 J. Tax’n 165 (Oct. 2017).

4 Gregory v. Helvering, 69 F.2d 809, 810 (2d Cir. 1934).
5 Commissioner v. Newman, 159 F.2d 848, 851 (2d Cir. 1947)

(dissent).
6 31 C.F.R. §330 (June 12, 2014).
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Responsibility and the disciplinary committees of
state bar associations has served me well. However, in
the case of CRS planning, abiding by the rules of pro-
fessional responsibility and Circular 230 is not
enough. Compliance is or will soon be necessary with
Mandatory Disclosure Rules promulgated by the
OECD on March 8, 2019 (the ‘‘Model MDRs’’) as ad-
opted by CRS jurisdictions.7

The stated purpose of the Model MDRs ‘‘is to pro-
vide tax administrations with information regarding
CRS Avoidance Arrangements and Opaque Offshore
Structures, including the users of those Arrangements
and Structures and those involved with their supply.’’8

The Model MDRs require those who promote and as-
sist in implementation of arrangements which avoid
financial account disclosure and structures which
shield the ‘‘Beneficial Owners’’9 of accounts subject
to CRS reporting (the ‘‘Arrangements and Struc-
tures’’) to supply information to the OECD through
procedures directed by the jurisdictions which adopt
the Model MDRs.10 In some cases, disclosure require-
ments may also extend to those who use the Arrange-
ments and Structures. The Model MDRs are intended
not only to provide tax authorities with information
regarding the Arrangements and Structures, but also
to inform the authorities regarding the identity of in-
dividuals and organizations promoting the Arrange-
ments and Structures and assisting in their implemen-
tation. Those giving CRS advice have reason to be
concerned. While the Model MDRs do not prescribe
penalties, commentary to the Rules encourages juris-
dictions implementing the Rules to enforce compli-
ance through a variety of sanctions.11 Should mon-
etary penalties prove insufficient, CRS jurisdictions
are called upon to impose non-monetary penalties (in-
cluding publishing the names of those taxpayers who
are noncompliant and those who advise them) and ex-
tending time limits to assess taxes.12

WHAT IS A CRS AVOIDANCE ARRANGEMENT?

The Model MDRs broadly define a ‘‘CRS Avoid-
ance Arrangement’’ as any plan ‘‘for which it is rea-
sonable to conclude that it is designed to circumvent
or is marketed as, or has the effect of, circumventing
CRS Legislation or exploiting an absence
thereof. . . .’’13 Examples of such Arrangements in-
clude (among others):

• use of accounts or investments which are not
CRS reportable;

• transfer of reportable accounts or assets held
therein to financial institutions not subject to
CRS reporting (including those in jurisdictions
that do not participate in CRS reporting to the
particular country in which the account holder
or Beneficial Owner resides);

• transfer of funds or conversion of reportable fi-
nancial accounts to nonreportable accounts;

• ‘‘undermining or exploiting weaknesses in the
due diligence procedures used by financial in-
stitutions;’’ and

• enabling an entity to qualify as an active non-
financial entity or enabling a person to avoid
being treated as a controlling person of an en-
tity subject to CRS reporting.14

The definition of ‘‘CRS Avoidance Arrangement’’ is
qualified by the rule in which it is set forth: ‘‘For the
purposes of this Rule 1.1, an Arrangement is not con-
sidered to have the effect of circumventing CRS Leg-
islation solely because it results in non-reporting un-
der the relevant CRS Legislation, provided that it is
reasonable to conclude that such non-reporting does
not undermine the policy intent of such CRS Legisla-
tion.’’15 The Commentary to the Model MDRs de-
mystifies somewhat the notion of non-reporting with
three examples where such non-reporting does not un-
dermine the policy intent of a jurisdiction’s CRS Leg-
islation.16

• Because real estate is not an asset class within
the intended scope of the CRS, withdrawing
funds from financial accounts subject to CRS
reporting to purchase real estate (the Model
MDR Commentary refers specifically to an
apartment) does not constitute a CRS Avoid-
ance Arrangement.

7 See generally OECD, Model Mandatory Disclosure Rules for
CRS Avoidance Arrangements and Opaque Offshore Structures,
(2018); Cotorceanu, ‘‘Forming financial intermediaries into a fifth
column: the OECD MDRs for CRS avoidance,’’ 25 Trusts and
Trustees 422-437 (May 2019).

8 Model MDRs, 9, ¶1.
9 The terms ‘‘Beneficial Owner’’ and ‘‘Beneficial Ownership’’

are described as including any natural person exercising control
over a trust or business entity, including settlors, trustees, protec-
tors, beneficiaries, and ‘‘any other natural person exercising ulti-
mate effective control over the trust. . . .’’ Model MDRs, 17, Rule
1.4(c).

10 It is reasonable to expect that MDR reporting will use online
portals which are the same or similar to those through which ac-
count information is provided.

11 Model MDR Commentary, 43, ¶89.
12 Model MDR Commentary 43-44, ¶¶94-96.

13 Model MDRs, 14, Rule 1.1.
14 Id.
15 Model MDRs, 15, Rule 1.1 (closing statement).
16 The term ‘‘CRS Legislation’’ is defined as the statutes by

which the CRS was enacted ‘‘in the domestic laws of the jurisdic-
tion where the relevant account, product or investment is main-
tained.’’ Model MDR Commentary, 29, ¶24.
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• Similarly, transfers and withdrawals from re-
portable accounts to ‘‘excluded accounts’’ and
‘‘nonreporting financial institutions’’ identified
in the CRS Legislation as adopted by the juris-
diction in which the account is situated are not
to be regarded as CRS Avoidance Arrange-
ments unless marketed as a ‘‘scheme that
makes use of such an exclusion in ways that
undermine the policy rationale for providing
that exclusion.’’17

• Transfer of a financial account to the United
States does not undermine the policy intent of
the CRS Legislation if the Internal Revenue
Service exchanges account information with
the tax authorities of the jurisdiction in which
the account owner resides.18

WHAT IS AN OPAQUE OFFSHORE
STRUCTURE?

The Model MRDs define an ‘‘Opaque Offshore
Structure’’ as a trust or similar arrangement or an en-
tity that does not carry on ‘‘substantive economic ac-
tivity supported by adequate staff, equipment, assets
and premises in the jurisdiction where it is established
or is tax resident’’ and that hides the identity of the
Beneficial Owners.19 Examples of Opaque Offshore
Structures include:

• the use of nominee shareholders and other
means of indirect control that avoid formal
ownership;

• arrangements which allow income to be en-
joyed without disclosure of the identity of the
Beneficial Owners; and

• use of trusts and similar arrangements or enti-
ties in jurisdictions which do not disclose Ben-
eficial Ownership.20

Noticeably absent from the definitions of CRS
Avoidance Arrangements and Opaque Offshore Struc-
ture is any element of intent.

WHO IS REQUIRED TO DISCLOSE?

The Model MDRs impose disclosure obligations
primarily on ‘‘Intermediaries’’ but can also require
disclosure by any actual or potential user of the Ar-
rangement or Structure. An ‘‘Intermediary’’ is defined
by the Model MDRs as anyone responsible for ‘‘de-
sign or marketing’’ of the CRS Avoidance Arrange-

ment or Opaque Offshore Structure (a ‘‘Promoter’’)
and any person who provides ‘‘assistance or advice
with respect to the design, marketing, implementation
or organization of that Arrangement or Structure’’ (a
‘‘Service Provider’’). However, a Service Provider is
not considered an Intermediary, unless that person
‘‘could reasonably be expected to know that the Ar-
rangement or Structure is a CRS Avoidance Arrange-
ment or an Opaque Offshore Structure. . . .’’21 The
knowledge requirement is satisfied only if the Service
Provider has ‘‘actual knowledge based on readily
available information and the degree of expertise re-
quired to provide’’ the assistance or advice necessary
to design, market, or implement the Arrangement or
Structure.22

If no Intermediary is saddled with the obligation to
disclose the CRS Avoidance Agreement or Opaque
Offshore Structure (or disclosure by the Intermediary
is barred by confidentiality laws to which the Interme-
diary is subject), the disclosure obligation falls to
those who use the Arrangement or are Beneficial
Owners of the Structure (‘‘Reportable Taxpayers’’).23

Disclosure by Reportable Taxpayers is required within
30 days of the first step by which the Arrangement or
Structure is implemented.24 However, the Reportable
Taxpayer is not required to disclose information re-
garding the Arrangement or Structure if doing so
would violate such taxpayer’s privilege against self-
incrimination provided by local law.25 The irony of
this relief is that it best aids those individuals who are
most culpable: those evading tax and those seeking to
hide gains that came from unlawful activity.

WHAT IS THE SCOPE OF THE DISCLOSURE
OBLIGATION?

Disclosure of CRS Avoidance Agreements and
Opaque Offshore Structures is made to the tax au-
thorities of the CRS jurisdiction in which the Interme-
diary resides, has a branch or place of management,
or is incorporated or otherwise established.26 Disclo-
sure is required within 30 days after the Intermediary
makes the Arrangement or Structure available for
implementation or provides assistance or advice with
respect to the Arrangement or Structure.27 The infor-
mation to be provided includes

• the name, address, jurisdiction, and taxpayer
identification number of the Intermediary mak-

17 Model MDR Commentary 25, ¶5.
18 Id.
19 Model MDRs, 15, Rule 1.2.
20 Model MDRs, 15, Rule 1.2.

21 Model MDRs, 16, Rule 1.3(b).
22 Id.
23 Model MDRs, 21, Rule 2.6. The definition of Reportable

Taxpayer appears in Rule 1.4(l). See Model MDRs, 18, Rule
1.4(l).

24 Model MDRs, 21, Rule 2.6(c).
25 Model MDR Commentary, 41, ¶86.
26 Model MDRs, 19, Rule 2.1.
27 Model MDRs, 19, Rule 2.2.
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ing the disclosure, any client utilizing the Ar-
rangement or Structure, other actual users, and
any other Intermediaries involved with the Ar-
rangement or Structure;

• a description of the features of the Arrange-
ment which circumvent the CRS Legislation
and the features of the Structure which block
identification of the Beneficial Owners; and

• the jurisdiction(s) where the CRS Avoidance
Arrangement or Opaque Offshore Structure
were made available for implementation.28

The extent of the disclosure is limited to informa-
tion within the ‘‘knowledge, possession or control’’ of
the Intermediary making the disclosure. There are two
circumstances in which the Intermediary is relieved of
the disclosure obligations imposed by the Model
MDRs. The first is where the obligations conflict with
laws barring legal professionals from disclosing con-
fidential client information.29 In such a circumstance,
the disclosure obligation shifts to the Intermediary’s
client (without regard to whether the client follows
through with implementation), to whom the Interme-
diary is required to give written notice of such obliga-
tion.30 The second circumstance is where the Interme-
diary has documentation confirming disclosure has
previously been made to the tax authorities of

(1) the CRS jurisdiction in which the Arrange-
ment or Structure is marketed; or

(2) another CRS jurisdiction in which the Inter-
mediary resides or has a branch or place of man-
agement whose MDRs and information exchange
procedures that are substantially similar to those
of all jurisdictions in which the client and other
actual or potential users of the Arrangement or
Structure reside.31

WHEN DO THE MDRs BECOME APPLICABLE?

As observed above, the Rules which are the subject
of this article have been promulgated relatively re-
cently in model form by the OECD. They will become
effective when and as adopted by participating CRS
jurisdictions. However, Promoters with actual knowl-
edge of a CRS Avoidance Arrangement implemented
on or after October 29, 2014 are required to disclose
the Arrangement within 180 days of the effective date

of enactment of the MDRs by the CRS jurisdiction.32

Relief from Promoter disclosure is provided where the
aggregate balances or value of the financial accounts
subject to the Arrangement are less than US$1 mil-
lion.33

CONCLUSION

For tax professionals who assist clients with CRS
planning, the Model MDRs challenge traditional no-
tions of what is appropriate and inappropriate in ref-
erence to the principles articulated by Judge Learned
Hand and the ethical rules under which those tax prac-
titioners practice. Tax practitioners likely will be re-
luctant to disclose the details of planning strategies
which fall within the broad definitions of CRS Avoid-
ance Arrangements and Opaque Offshore Structures
and their clients who avail themselves of those strate-
gies. It remains to be seen how CRS jurisdictions will
actually implement the Model MDRs in their legisla-
tion. Until then, some practical guidance may be
taken from the Model MDRs.

• Plan early before the Rules are enacted, and be
aware of possible retroactive effective dates.

• Avoid being a Promoter, inasmuch as the duty
to disclose CRS Avoidance Arrangements
implemented prior to enactment is imposed on
Promoters not Service Providers.

• Plan into the United States. Account informa-
tion that the IRS exchanges with the jurisdic-
tion in which the Reportable Taxpayer resides
is deemed to not have the effect of circumvent-
ing the CRS.

• Stay in the United States. Intermediaries are re-
quired to disclose only to the CRS jurisdiction
where the CRS Avoidance Arrangement or
Opaque Offshore Structure is marketed or
where the Intermediary resides, has a branch or
place of management, or is incorporated.

• If practicing in a CRS jurisdiction, give advice
within the scope of the lawyer-client privilege.

• Pass the buck. In order to take advantage of the
professional privilege exemption from manda-
tory disclosure, the Intermediary must provide
the client written notice of the client’s disclo-
sure obligation.

• Where appropriate and applicable, advise the
client of protections against self-incrimination.

28 Model MDRs, Rule 2.3.
29 Model MDRs, 20, Rule 2.4(a).
30 Model MDRs, Rule 2.4.
31 Model MDRs, 21, Rule 2.5.

32 Model MDRs, 22, Rule 2.7(a).
33 Model MDRs, 22, Rule 2.7(b).
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Finally, pay attention. The Model MDRs as enacted

by a CRS jurisdiction need not conform to the Model

MDRs and could be less forgiving.34

34 For information on country-by-country adoption

of the Model MDRS, see generally https://

www.ey.com/gl/en/services/tax/international-tax/

alert--eu-mandatory-disclosure-rules---an-update-on-

local-country-implementation-status-and-trends.
34 Model MDRs, 22, Rule 2.7(b).

Tax Management International Journal

R 2020 The Bureau of National Affairs, Inc. 5
ISSN 0090-4600

https://www.ey.com/gl/en/services/tax/international-tax/alert--eu-mandatory-disclosure-rules---an-update-on-local-country-implementation-status-and-trends
https://www.ey.com/gl/en/services/tax/international-tax/alert--eu-mandatory-disclosure-rules---an-update-on-local-country-implementation-status-and-trends
https://www.ey.com/gl/en/services/tax/international-tax/alert--eu-mandatory-disclosure-rules---an-update-on-local-country-implementation-status-and-trends
https://www.ey.com/gl/en/services/tax/international-tax/alert--eu-mandatory-disclosure-rules---an-update-on-local-country-implementation-status-and-trends

	The Hazards of Common Reporting Standard Advice: Model Mandatory Disclosure Rules for CRS Avoidance Arrangements and Opaque Offshore Structures

