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Stock market turmoil, adverse business conditions,
and declining consumer confidence have combined in
the context of a global pandemic to depress asset val-
ues. The ensuing damage to balance sheets notwith-
standing, these conditions create opportunities for
wealth transfers (at least for those who do not become
victims of the current pandemic). The reason for this
is simple: wealth transfer taxes (in the context of the
U.S. tax system, gift, estate, and generation-skipping
transfer (‘‘GST’’) taxes) are assessed based upon the
fair market value of the assets transferred. Conse-
quently, asset transfers made when values of assets
are depressed minimize wealth transfer taxes.

In addition to asset values at the time a gift or be-
quest is made, two other variables impact the amount
of tax paid: transfer tax rates and exemptions. Current
U.S. maximum gift, estate, and GST tax rates are at
historic lows of 40%. As recently as 2001, the maxi-
mum transfer tax rate was 55% with a 5% bubble for
estates in excess of $10 million to compensate for
lower brackets.1 The current transfer tax exemption of

$11.58 million is the highest it has ever been.2 The
current exemption represents a temporary increase
with a specific sunset date. The transfer tax exemption
under current law will be cut in half for decedents dy-
ing and transfers made after December 31, 2025. Less
certain is the inclination of Congress to accelerate the
sunset date or to further reduce the transfer tax ex-
emption. It is noteworthy that in 2016 President
Obama and every major Democratic candidate pro-
posed setting the exemption at $3.5 million. Deficit
spending in response to economic conditions created
by the Covid-19 pandemic will likely result in further
pressure to raise taxes, including wealth transfer
taxes.

U.S. citizens and domiciliaries as well as non-U.S.
persons who own U.S.-situs assets can take advantage
of the current environment which favors wealth trans-
fers. This article, Part 1 in a two-part series, reviews
strategic actions which individuals subject to U.S.
wealth transfer taxation can take to reduce or elimi-
nate their exposure to such taxes. This article ad-
dresses planning for foreign investors: that is, indi-
viduals who do not live in the United States and are
not U.S. citizens (‘‘non-U.S. persons’’).3 The second
article will address wealth transfer planning for indi-
viduals who live in the United States or are U.S. citi-
zens (‘‘U.S. persons’’).

* Robert E. Ward, J.D., LL.M. is a fellow of the American Col-
lege of Tax Counsel who advises businesses and individuals on
U.S. international and domestic tax matters from his firm’s offices
in Vancouver, British Columbia and Bethesda, Maryland.

1 Economic Growth Tax Relief Reconciliation Act of 2001,
Pub. L. No. 107-16, §511(a), (b). Due to the sunset provisions of
§901 of the 2001 Act, the 55% maximum estate tax rate and 5%
bubble were briefly resurrected until enactment of the American

Taxpayer Relief Act of 2012, Pub. L. No. 112-240. Section
101(a)(1)–(3) of the 2012 Act made the 2001 Act amendments to
§2001(c) permanent. All section references herein are to the Inter-
nal Revenue Code of 1986, as amended (the ‘‘Code’’) or the Trea-
sury regulations thereunder, unless otherwise indicated.

2 See §2010(c). The current wealth transfer tax exemption of
$11.58 million is the result of a combination of a doubling of the
$5 million basic exclusion amount under §2010(c)(3)(A) and in-
flation adjustments under §2010(c)(3)(B).

3 Unlike determinations of U.S. residence for income tax pur-
poses under §7701(b), there is no bright-line test based on resi-
dence to determine who is subject to U.S. wealth transfer taxes.
Instead, domicile as defined in Reg. §20.0-1(b) determines
whether an individual who is not a U.S. citizen will be subject to
a U.S. gift, estate, or generation-skipping transfer tax.
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WEALTH TRANSFER TAX PLANNING FOR
NON-U.S. PERSONS

It should be observed that U.S. wealth transfer
taxes should never be a concern for non-U.S. persons
investing in U.S.-situs assets. With proper structuring
at the time a U.S. investment is made, assets other-
wise subject to U.S. estate taxation at the death of the
foreign investor will be exempt from any U.S. estate
or GST tax. However, in the author’s experience, this
is rarely done. Fortunately, the exposure of non-U.S.
persons to U.S. wealth transfer taxation is limited. In
the case of transfers made while alive, only transfers
of tangible assets present in the United States are sub-
ject to U.S. gift taxation. In the case of transfers made
at death, the decedent’s estate will include not only
tangible real and personal property situated in the
United States, but also most loans to U.S. persons and
shares of U.S. corporations.4 Because of the limited
scope of assets subject to U.S. wealth transfer taxa-
tion, no exemption is provided from gift taxation
other than an annual exclusion which allows gift-tax-
free transfers of $10,000 per recipient per calendar
year ($100,000 for gifts to a spouse).5 Each amount is
inflation adjusted. For calendar year 2020, the annual
exclusion from gift taxes allows inter vivos transfers
of up to $15,000 of assets to be made annually on a
tax-free basis ($157,000 for spousal transfers). In the
case of transfers made at death, the exemption from
U.S. estate tax available to non-U.S. persons will
shelter a maximum of $60,000 of U.S.-situs assets.6

However, residents of certain countries are eligible for
additional U.S. estate tax relief in the form of a larger
exemption.7

Non-U.S. persons benefit not only from the limited
scope of assets subject to U.S. wealth transfer taxa-
tion, but also from lower rates. In the case of the first
$1,000,000 of wealth transfers, graduated rates of
18% to 39% apply. U.S. gift and estate taxes are im-
posed on a cumulative basis. That is, the rate at which

transfers are taxed at death depends upon and takes
into account wealth transfers the decedent made while
alive as illustrated by the following example.

Example: An individual who did not live in the
United States and was never a U.S. citizen dies own-
ing shares of U.S. corporations with a fair market
value on the date of death of $300,000. Prior to the
decedent’s death the decedent transferred a residence
in Palm Springs, California to two children at a time
when the fair market value of the residence was
$1,030,000. With respect to the U.S. gift tax on the
residence, the amount subject to U.S. gift taxation is
$1,000,000 after reduction by the $15,000 annual ex-
clusion for the gift to each child. Total U.S. gift tax
on the intervivos transfer of the Palm Springs prop-
erty is $345,800 (reflecting graduated rates of 18% to
39%). Because of the cumulative nature of the gift
and estate tax computation, the $300,000 in shares of
U.S. corporations transferred at death is subject to an
estate tax computed at a flat rate of 40%.

Generation-Skipping Transfer Tax

In contrast to the cumulative character of gift and
estate taxes, the U.S. GST tax is a separate wealth
transfer tax that may apply in addition to a gift or es-
tate tax. The pernicious feature of the U.S. wealth
transfer tax system is its recurring nature. Every time
U.S.-situs assets pass from one generation to the next,
the same wealth is taxed over and over again. This re-
petitive feature of recurring wealth transfer taxation
could be avoided by transferring wealth across gen-
erations, for example from a grandparent to a grand-
child or great grandchild. To prevent such easy avoid-
ance, transfers to individuals who are two or more
generations younger than the transferor are subject to
an additional wealth transfer tax: the generation-
skipping transfer tax. Thus, in the prior example if the
gift of the Palm Springs property made by the dece-
dent had been made to the decedent’s grandchildren,
not only would a $345,800 gift tax apply to that trans-
fer, but there would also be a GST tax of $345,800.
Worse, the gift tax paid is subject to an additional
GST tax of $138,320.

Imposition of the U.S. estate tax generally coin-
cides with the death of the owner of the U.S. property.
The U.S. estate tax is fully due and payable within 9
months of the owner’s death and is reported on a
Form 706, United States Estate (and Generation-
Skipping Transfer)Tax Return. Imposition of the U.S.
gift tax generally coincides with the year in which the
gift is made. The U.S. gift tax is due and payable on
or before April 15 of the year after the year in which
the gift is made and is reported on a Form 709, United
States Gift (and Generation-Skipping Transfer) Tax
Return. The distinction between the timing of imposi-
tion of U.S. estate taxes and U.S. gift taxes is that the
latter is subject to the transferor’s control much more

4 See §2103 and §2104.
5 §2503(b), §2523(i)(2).
6 §2101(b)(1).
7 See, e.g., Article XXIXB of the Convention Between Canada

and the United States With Respect to Taxes on Income and Capi-
tal, Article 10(5) of the Convention Between the United States of
America and the Federal Republic of Germany for the Avoidance
of Double Taxation with Respect to Taxes on Estates, Inheritances
and Gifts, and Article 12(3) of the Convention between the United
States of America and the French Republic for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with Re-
spect to Taxes on Estates, Inheritances, and Gifts. Each of these
tax treaties allows the treaty resident a U.S. estate tax exemption
determined by multiplying the exemption available under
§2010(c) in the year of the decedent’s death by a fraction, the nu-
merator of which is the value of decedent’s U.S.-situs assets and
the denominator of which is the value of the decedent’s worldwide
assets.
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so than the former. Accordingly, by making pre-death
gifts of assets which would otherwise be subject to
U.S. estate taxation at the owner’s death, asset trans-
fers may be timed to coincide with depressed asset
values. Current economic circumstances notwith-
standing, generally assets appreciate over time (at
least this is the goal of most investors). By transfer-
ring wealth prior to death, the future income and ap-
preciation of transferred assets are shifted to the trans-
feree without additional wealth transfer taxation.

For non-U.S. persons, there is a further opportunity
provided by the difference in the scope of assets sub-
ject to U.S. gift taxation when compared with those
subject to U.S. estate taxation. Real or personal tan-
gible property present in the United States will be
subject to U.S. gift taxation if transferred prior to
death or U.S. estate taxation if transferred at death. In
contrast, debt obligations of U.S. persons and shares
of U.S. corporations are subject to U.S. estate taxa-
tion, but not subject to U.S. gift taxation. Conse-
quently, by making gifts of intangible assets prior to
death that would otherwise be subject to U.S. estate
taxation at the transferor’s death, a non-U.S. person
can easily avoid U.S. estate tax on shares of U.S. cor-
porations and debt obligations of U.S. persons.

GRATs, GRUTs, AND QPRTs

Gifts of U.S.-situs assets can be transferred directly
to the recipients or in trust. A trust allows the transf-
eror to retain direct or indirect control of the trans-
ferred property by controlling the appointment of the
trustees. Properly designed trusts will also allow sig-
nificant amounts of wealth to be transferred at a ‘‘dis-
counted’’ value for wealth transfer tax purposes. The
revenue laws of the United States describe three types
of trusts which receive this favorable transfer tax
treatment: grantor retained annuity trusts (‘‘GRATs’’),
grantor retained unitrusts (‘‘GRUTs’’), and qualified
personal residence trusts (‘‘QPRTs’’). GRATs,
GRUTs, and QPRTs all take advantage of the same
concept: the time value of money. That is, a gift re-
ceived in the future is worth less than a gift received
today. Each type of trust is an irrevocable trust to
which assets are transferred. In each type of trust, the
transferor retains an interest as a beneficiary. In the
case of a GRAT, the transferor receives an annuity
from the trust for a specific period of time (one or
more years) paid in a fixed amount at least annually.
In the case of a GRUT, the transferor retains a vari-
able annuity payable by the trust for a specific period
of time (also measured in years). As the assets in the
GRUT appreciate or depreciate, the amount of the an-
nuity paid by the GRUT correspondingly increases or
declines. In the case of QPRT, the transferor retains
the rent-free use of a personal residence (which may
be either a primary or a seasonal residence) with

which the trust has been settled and with respect to
which the transferor retains the rent-free use for a pe-
riod of years.

In the case of a GRAT, GRUT, or QPRT, the value
of the beneficial interest which the transferor has re-
tained in the trust is determined using tables provided
by the Internal Revenue Service which take into ac-
count the duration of the transferor’s beneficial inter-
est and, in the case of a GRAT or GRUT, the amount
of the annuity payment. Further reduction in the value
of the gift for U.S. transfer tax purposes can be
achieved in designs of these trusts which take into ac-
count the age of the transferor. The value of the trans-
feror’s retained interest is subtracted from the fair
market value of the assets transferred to the trust
thereby reducing the amount subject to U.S. gift taxa-
tion.

Many foreign investors will find wealth transfers
using GRATs, GRUTs, and QPRTs highly desirable.
The transferor is able to retain the rent-free use of a
personal residence transferred to a QPRT or a fixed or
variable annuity paid from the cash flow of invest-
ment real estate transferred to a GRAT or GRUT for
an extended period of time after making the gift to the
trust. Because of the beneficial interest retained by the
transferor in the trust, the transferor also benefits from
a generous reduction in the value of the gift made on
settling the trust so as to reduce the amount of U.S.
gift tax to which the transfer is subject.

Notwithstanding the transfer tax-efficient and finan-
cially beneficial features of GRATs, GRUTs, and
QPRTs as wealth transfer vehicles, these structures
also come with a risk. If the transferor does not sur-
vive the term of the transferor’s beneficial interest, the
assets comprising the trust will be included in the
computation of the estate tax at the transferor’s death,
thereby eliminating the tax benefit.8 For example, if a
GRAT, GRUT, or QPRT is established in which the
transferor retains a beneficial interest for 10 years, but
dies in year9, all or a portion of the assets comprising
the trust will be included in the transferor’s gross es-
tate for U.S. estate tax purposes, and the estate tax
will be assessed based upon the date-of-death fair
market value of the trust assets. Careful structuring
will allow the risk of premature death to be mitigated.

As the preceding discussion illustrates, U.S. estate
taxation of shares of U.S. corporations and debt obli-
gations of U.S. persons can be avoided by making
gifts of those assets prior to the owner’s death. These
and other intangible assets are simply not subject to a
U.S. wealth transfer tax if transferred prior to death.
In the case of income-producing real estate, at the

8 See §2036(a). For guidance on the amount included, see
§20.2036-1(c)(2)(i), §20.2036-1(c)(2)(iii) Ex. 2.

Tax Management International Journal

R 2020 The Bureau of National Affairs, Inc. 3
ISSN 0090-4600



death of the non-U.S. person who owns the property,
U.S. estate tax can be avoided by an inter vivos gift to
a GRAT or GRUT, significantly reducing the gift tax
to which that transfer would otherwise be subject. The
same result can otherwise be achieved in the case of
real estate owned for personal use, by transfer to a
QPRT. However, U.S. estate taxation of commercial
or residential real estate owned by a non-U.S. person
may also be avoided by transfer of the U.S. property
to a foreign corporation. With proper planning and
elections, conveyance of the U.S. real property to the
foreign corporation can be effected without recogni-
tion of any unrealized gain and without FIRPTA with-
holding.9 While ownership of U.S. real property
through a foreign corporation will avoid U.S. wealth
transfer taxation at the deaths of the shareholders who
are non-U.S. persons, sale of the U.S. property by the
foreign corporation receives adverse U.S. income tax
treatment inasmuch as corporations do not benefit
from preferential capital gain treatment.10 A compara-
tive discussion of the advantages and disadvantages of
ownership U.S. real estate through trusts, corpora-

tions, or other business entities is beyond the scope of
this article.11

WHEN TO PLAN

The time to plan for avoiding U.S. wealth transfer
taxation is when a non-U.S. person invests in U.S.-
situs property. However, when that planning has not
been undertaken, opportunities nonetheless remain to
avoid or mitigate U.S. wealth transfer taxation.
Whether done contemporaneously or subsequent to
making the U.S. investment, it is critical that the U.S.
planning and resulting structures for transfer or own-
ership of U.S.-situs assets be coordinated with the
revenue laws of the country in which the non-U.S.
person resides.

The second installment in this two-part series (that
will be published in the September issue) will address
U.S. wealth transfer tax planning for U.S. persons and
will give special attention to strategies intended to
preserve the benefit of the current $11.58 million U.S.
transfer tax exemption available to these individuals
after its reduction in 2026.

9 See generally Ward, Foreign Incorporations of U.S. Real Es-
tate: No You Can’t; Yes You Can, 49 Tax Mgmt. Int’l J. 1 (Jan. 10,
2020).

10 See §11(b).

11 For a discussion of tax-efficient structures for foreign invest-
ment in U.S. real estate, see generally Ward, Impulse Buying in
the Wake of Tax Reform: Reconsidering Structures for Foreign
Ownership of U.S. Real Estate, 47 Tax Mgmt. Int’l J. 475 (July
13, 2018).
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